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Introduction 
1. Introduction 
In environmental criminal cases, the prosecution has to prove, beyond reasonable doubt, 
that a person has knowingly violated one or more provisions of an enactment that deal 
with the protection of environment. This needs the collection and presentation of 
scientific and other technical data that are intended to prove the charges. In addition, 
officials will be called to give evidence on the collected data in prosecutions conducted by 
various state institutions as well as in criminal and civil actions brought by private parties. 
The same data and information needs to be collected and presented in civil cases although 
the burden of proof is not so rigorous as in criminal actions. Sometimes, an official will be 
called as an expert witness who can give both conclusions and opinions in addition to the 
presentation of information. 
The primary objective of the National Environmental Act (NEA) is to prevent or mitigate 
the harm caused to the environment by implementation of standards and criteria and 
through other enforcement powers such as directives. It includes issue of permits such as 
Environmental Protection Licenses (EPL) and the approval of new projects through an 
environmental clearance procedure that needs the submission of environmental 
assessments including mitigatory measures based on the findings and other conditions. 
Since protection of the environment is deemed to be a concurrent subject according to the 
Constitution of the Democratic Socialist Republic of Sri Lanka (brought by the provisions 
of the thirteenth amendment to the Constitution) the Provincial Councils can also enact 
statutes to deal with the protection of the environment. Although this amendment was 
brought in 1987, only one Provincial Council (the North Western) has passed an 
environmental statute. This, the North Western Province Environmental Statute, is 
comprised of provisions that are basically similar to those that are in the NEA. 
2. Purpose of Guidelines 
The intention and purpose of setting out these guidelines is to help in ensuring the 
compliance with an enforcement of environmental laws by giving necessary direction and 
practical guidance for officials involved in investigations, giving evidence and prosecution 
of environmental cases. Although it is aimed primarily to the officials of the Central 
Environmental Authority (CEA), they would be helpful to those bodies to which some 
powers have been delegated, the Provincial Environmental Authorities, other prosecuting 
organizations on matters related to the conduct of management and control of 
investigations and prosecutions. 
These gtudelines are intended to provide assistance in the following areas; 
(a) 
(b) 
(c) 
(d) 
The conduct of investigations 
Gathering of evidence 
Preparation of reports 
Preparation evidence 
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(e) Prosecution-basic facts 
(f) Deciding appropriate defendants 
(g) Expert evidence 
(h) Giving evidence 
3. The Statutory Framework 
The following enactments are relevant to the investigation and prosecution of 
environmental crimes in Sri Lanka. They are not only intended to just protect the various 
aspects of the environment but also to protect and maintain public health and well-being. 
1. The National Environmental Act 
2. The Code of Criminal Procedure Act 
3. The Evidence Ordinance 
4. The Penal Code 
5. The Nuisance Ordinance 
6. The National Water Supply and Drainage Board Act 
7. The Water Resources Board Act 
8. Wells and Pits Ordinance 
9. Municipal Councils Ordinance 
10. Urban Councils Ordinance 
11. Pradeshiya Sabha Act 
12. Coast Conservation Act 
13. Irrigation Ordinance 
14. Fisheries and Aquatic Resources Act 
4. Nature and Scope of Environmental Offences 
An environmental offence could be one of the following; 
1. Operations without permits and permissions 
2. Violations of terms and conditions in permits 
3. Non-compliance of directives 
4. Non-compliance with or violation of other regulations 
5. Acts or omissions that may be detrimental to the environment in general or to a 
specific area or component 
It is noted that some of these offences are based on strict hability, that is, those offences 
which only need the existence of the ingredients of the offence and no need to prove any 
act or negligence and any resulting harm or damage to the environment. Some examples 
are the operation or carrying out prescribed activities without obtaining an Environmental 
Protection License (EPL) as required under Section 23A of the NEA, non-compliance of 
directives issued under Section 12 or Section 24(B) (i) of the NEA, or the commencement of 
a prescribed project without approval under Section 23AA of the NEA. In these types of 
offences, prima facie evidence is sufficient to warrant a prosecution. If a Statute or 
Regulation has not specifically excluded the application of Section 69 and 72 of the Penal 
Code, the defense of Mistake of Fact will be available for the defendants. 
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There are provisions in other enactments that will help compliment the provisions of the 
N E A to protect the environment. One example is the provisions in various enactments 
that are intended to suppress or prevent public nuisances. A significant number of public 
nuisances are due to environmental pollution and the decisions on these matters could be 
beneficial to the protection of environment. In certain areas, a specific law would have a 
provision to tackle a specific area of pollution. An example is Section 27 of the Fisheries 
and Aquatic Resources Act, which has provided, among others, a provision that makes it 
illegal to deposit or allow to deposit any material into on aquatic environment that will be 
harmful to fishes and aquatic resources. This provision, though primarily intended to 
protect aquatic organisms, will definitely help to prevent water pollution. 
5. Implementation of Multilateral Environmental Agreements 
Sri Lanka is a party to a large number of Multilateral Environmental Agreements, and has 
signed and in many cases, ratified them. These different agreements are implemented in 
Sri Lanka through different "focal points", which are the government bodies responsible 
for their successful implementation. In almost all of the environmental agreements, the 
focal point is the Ministry of Environment and the enforcement of the obligations and 
duties will be entrusted to the different bodies under this Ministry. The CEA is entrusted 
with the enforcement of some provisions of several agreements such as the Montreal 
Protocol and the Stockholm Convention. 
It is necessary to consider the relationship between international law and the legal system 
in Sri Lanka in implementing the Articles of these agreements to which Sri Lanka is a 
party. International law does not generally dictate how the parties (which means States) 
should implement the international obligations within their countries and it is upto the 
States to determine how to give effect to its international obligations. Therefore, there is 
no established international legal standard governing how these are to be incorporated 
into the domestic legal systems of States and has resulted in a great variety among 
countries in the degree of incorporation of international laws into the domestic legal 
systems. 
These variations fall within the two concepts known as Monism and Dualism. A Monist 
State is one that considers international law as part of their domestic legal systems. A 
Dualist State is one that considers international law and domestic law as two distinct and 
discrete systems. In a Monist State, once the country ratifies a multilateral agreement, it is 
made into part of the legal system and is generally accorded a status hierarchically 
superior to there existing domestic laws. In contrast, in Dualist State, the international law 
is brought into the domestic legal system by relevant national laws and thereafter will be 
having the same status as other domestic laws. 
Sri Lanka has a Dualist legal system and hence need domestic legal measures to give effect 
to international law. This matter has been extensively analyzed in the matter of 
Nal laratnam Sinarasa vs. Attorney General by the Supreme Court. In the judgment, the 
court has decided that Sri Lanka has a Dualist system and that "international treaties 
entered into by the President and the Government of Sri Lanka as permitted by and 
consistent with the Constitution and written law would bend the Republic qua state but 
have to be implemented by statute enacted under the Constitution to have internal effect." 
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There are several ways in which the international law is implemented in Sri Lanka. 
1 . The enactment of a new law 
2. Amendments to existing laws 
3. New regulations under an existing law, a new law or a new amendment 
4. Amending existing regulations 
5. Implementing through existing provisions of laws 
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PartB 
Investigations 
1. Powers of Authorized Officers 
The National Environmental Act (NEA) under Section 24A empowers the Director 
General to authorize officials by writing by him to enter and inspect any premises, in 
addition to empowering the Director General to personally do so. 
The powers under Section 24A empower the Director General or any officer authorized by 
him can enter any land or premises to carry out one or more of the following. 
(a) Examine and inspect any equipment or industrial plant. 
(b) Take samples of any pollutants that are emitted, discharged or deposited or are 
likely to be of a class or kind that are usually emitted, discharged or deposited 
from such equipment or industrial plant. 
(c) Examine any books, records or documents relating to the performance or use of 
such equipment or industrial plant or relating to the emission, discharge or deposit 
from such equipment or industrial plant. 
(d) Take photographs of such equipment or industrial plant as he considers necessary 
or make copies of any books, records or documents seen in the course of such 
examination or 
(e) Take samples of any fuel, substance or material used, likely to be used or usually 
used in such trade, industry or process carried out in or on such premises. 
If an authorized officer has reasonable cause to believe that there could be any serious 
obstructions in the execution of the duties can enter any premises or land accompanied by 
Police Officers [Section 24A(2)]. 
According to the provisions of Section 24A (3), any person who prevents or obstructs an 
authorized officer in carrying out investigation or inspection, recording of data of the 
taking of samples shall be guilty of an offence under this Act. Since this Section does not 
specify any penalties, these offences are dealt with under the provisions of Section 31. 
In addition, a Police Officer accompanying an authorized officer or a Police Officer 
receiving a complaint from an authorized officer can take action against such offences 
under the provisions of the Penal Code. 
2. Receipt of initial reports/information 
There are several ways in which the initial information relating to any offence can be 
received by the CEA. They are, 
(ii) An inspection carried out by an official of the Authority 
(iii) Any other Government body that have been given powers under Section 26 
of the NEA 
(iv) Police Officers 
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(v) Other Government Institutes 
(vi) Non-Governmental Organizations 
(vii) Members of the Public 
An official who receives any initial information shall record the following. 
1 . Date and time of the receipt of the information 
2. Name of the provider (if possible) 
3. Contact numbers a n d / o r address of information provider (if possible) 
4. Location of the place (in order to make a visit) 
5. The nature of the offence 
6. Any present consequences 
7. If the offence is not continuous, the days and times it is cornrnitted 
8. Any other information provided 
In receiving a written communication, it is necessary to get relevant information 
subsequent inquiry if all necessary initial information has not been provided. 
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3. Steps in Investigation 
Initial report/Information 
Initial Records 
Site Inspection 
Interpreting Information 
By CEA 
Other Government Bodies 
NGOs 
Public 
Observations 
Sample Collection 
Interviews 
Record Inspection 
Visual data 
Analytical reports 
Test reports 
Sketches / Maps / Photographs 
Preparation of report 
t 
Conclusions 
Investigation Institutions 
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4. Investigative Steps 
An investigation, in the context of the NEA, is through gathering of information and the 
assessment of them to establish the correctness of any suspected abuse of the provisions 
of the Act. It is necessary to proceed the investigation along the following line. 
(a) Initial Inspection 
(b) Site Inspection 
(i) Collecting data 
(ii) Interviewing people 
(iii) Collection of samples 
(iv) Inspection of records 
(v) Photographing evidence 
(vi) Sketches and Maps to be included in a report 
(c) Survey the site and surrounding area to gather information 
(d) Handing over of samples for analysis 
(e) Interpretation of data, information and analysis reports 
(f) Preparation of the report 
(g) Follow-up investigations, if necessary 
In preparing the report, it is necessary to analysis the following. 
1. Date and time of site visits 
2. The officials involved 
3. People who were interviewed 
4. People who accompanied the officials 
5. Observations 
(a) Situation 
(b) Causes of the incident 
(c) Impacts 
(d) Any other observations 
6. Responsible persons 
7. Copies of reports, sketches, maps and other diagrams 
8. Interpretation of facts 
9. Opinions or conclusions 
10. If necessary, any follow-up actions 
11. Legal provisions of the N E A that have been violated 
12. Other Laws that have been violated 
5. Search Warrants 
A search warrant is issued by a Magistrate in order to find out things in respect of which 
an offence has been committed are kept or if there are reasons to believe that they are kept 
concealed in a premises. These may be chemicals, waste, by-products, products or even 
machinery and equipment that have been used to comrnit an environmental offence. 
In requesting for a search warrant, it is essential to provide adequate reasons why it is 
needed. 
According to Section 9(b)(ii) of the Code of Criminal Procedure Act, every Magistrate's 
Court has jurisdiction to issue warrants to search or caused to be searched all places 
wherein, 
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(a) any stolen goods are kept or concealed; 
(b) any goods, articles or things with which any offence has been committed are 
alleged to be kept or concealed; 
(c) any goods, articles or things in respect of which an offence has been comrnitted 
are alleged to be kept or concealed. 
Of these three, the environmental offences do not fell under (a) and (c) is applicable only 
in rare instances. 
The instances when a search warrant is issued are dealt with under Sections 68 and 70 of 
the Code of Criminal Procedure Act. The provisions of Section 70 deals with search 
warrants in respect of stolen properties and forged documents, false seals or counterfeit 
s tamps and coins and are thus not relevant to environmental offences. 
The provisions of Section 68 spells out when a search warrant may be issued. They are, 
i. Where a person to whom a summons has been issued to produce a document or 
other thing does not produce it before courts or if the court has reason to believe 
that it would not be produced 
ii. Where the court is not aware whether a document or thing is in the possession of 
any person, 
iii. When the court considers that the purpose of any investigation or proceeding will 
be served by a general search or inspection 
In Inre Abdul Latif 19 N e w Law Reports 346, it has been stated that a Police Magistrate 
has wide powers under Section 68 of the Code of Criminal Procedure Act to issue a search 
warrant for the purpose of investigation of an offence which has been disclosed Prima 
Facie by legal evidence on record. 
In Chettiar v Par l ey Butler 34 N e w Law Reports 41, these factors have been affirmed and 
has stated that the party requesting a search warrant has to satisfy court that an offence 
has been committed and also that courts have large powers to issue search warrants in 
certain circumstances during the investigation of offences 
In Police Sergeant Tangal la V Porthenis 22 New Law Reports 163, Court has held that the 
Magistrate must be satisfied upon sufficient Prima Facie evidence. 
According to the provisions of Section 24A(1) of the NEA, the Director General of the CEA 
and any authorized officer can enter into a premises and examine and inspect any 
equipment, industrial plant, examine books and records and make photographs and get 
copies of records and to take samples of it and when they are necessary. According to 
Section 24A(2), they can get the assistance of Police Officers to accompany them. Hence, 
an authorized officer of the CEA does not require a search warrant under the normal 
course of their duties. 
However, it may be necessary to get a search warrant from the Magistrate's Court, 
(a) if the Court issues one in the course of an already pending case; 
(b) if there is a history of interfering with or obstruction of the officials; 
(c) any other special circumstance that deem it necessary to get a search warrant. 
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6. Notebooks 
A notebook is intended to serve many functions in a person's life and is therefore basically 
a personal document that can contain personal, professional and other facts. 
However, a professional who records observations and inspection details should strive to 
maintain a notebook to exclusively record facts pertaining to the course of the duties. This 
becomes important when and if the notebook, 
(a) needs to be shown to others such as colleagues, superiors of officials from 
other institution; 
(b) needs to be referred to refresh the memory during giving evidence; 
(c) mark it as a part of evidence. 
In some institutions, there are specific ways and details that should be maintained and 
specific types of notebooks are provided by institutions. Generally any type of small 
books that could be easily carried in hand fits the requirement and whether it could have 
blank or ruled pages too is a personnel preference. However, it is better to have blank-
paged books if one is making sketches or diagrams as the lines of the page could interfere 
with the marks being made. There are no hard and fast rules about what should be put 
down in a notebook but a few general ideas may help it to become more useful. 
1. Date all entries 
2. In an inspection, a d d time, the others who made the visit and the vehicle 
numbers 
3. Site entry procedures, events and contacts who accompanied. These would be 
especially important, if there were problems in entering, interferences with 
inspection and sampling or subsequent complaints to superiors about the 
conduct of the officials 
4. The names and contact details (addresses and phone numbers) of those who 
were met with, interviewed or assisted in activities 
5. Observations, detailed as possible 
6. All sampling information 
7. An account of places from where observations were made , sketches and 
diagrams made and photographs are taken 
8. Notes of interviews 
9. Name of the interviewee, position and contact details 
10. Facts provided 
11. Corroboration by observations 
12. Anything of special interest 
A few simple practices will also help a great deal in mamtaining notebooks. 
1. Write notes in indelible inks, preferably with pens that do not have inks that 
smudge 
2. Number the pages chronologically 
3. Do not tear pages or parts of pages 
4. Make all entries at the time 
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5. Use space to make notes clear 
6. Be careful with the words and language 
7. If something needs to be cut off, do it with one stroke so that it still can be read. 
Use the same pen to record one event. One frequent accusation during evidence is that 
the notes have been tempered with at a latter occasion to put forward things that were not 
originally there or to hide some facts subsequently to favour one or more parties. The 
numbering of pages, not keeping papers or parts, using ink that cannot be erased, using 
the same pen to record all the observations (whenever possible), cutting off words that can 
be read out again if necessary all go along way to proving the authencity of the notes and 
the integrity of the witness. The choice of words could be used to show biases and 
prejudices of witness and hence one should be quite careful about the language. 
It is a good practice to include all important observations and facts in the report and 
thereafter rely on it during evidence and not to go back to the notebooks. This is in 
accordance with the understanding that it is a personal document. 
7. Reporting a Crime 
A report on the investigation is a pre-requisite for the next steps in the course of action. It 
could be to, 
1. assessing the need for further investigation 
2. seek advice 
3. take necessary steps such as the issue of directives and litigation 
The report needs to contain the nature and the extent of the transgressions, evidence and 
observations and any recommendations and follow-up measures. 
The reporting of a crime has to include, 
1. Site inspection reports 
2. Analytical reports 
3. Follow-up actions 
4. Recommendations 
5. Chain of custody records 
6. Any documentary evidence 
7. List of possible witnesses 
8. Any other necessary documents 
It is necessary to include any previous report, directives and the previous actions taken, 
together with what happened after such steps. 
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8. Photographs 
A photograph is a vital piece of evidence when properly handled but will be of little or not 
use if taken alone. Therefore, it is important to keep a record of the following when 
photographs are taken. 
1. Date and time 
2. Place (Locality) 
3. The points from which photographs were taken 
4. What was the intention of the photograph 
5. What was the focal point or what was to be emphasized 
6. The type and model of the camera 
7. Photographer's name 
8. Who were present on the occasion 
The best course of action is to include photographs in a site report or an investigation 
report. A short description need to accompany each photograph to describe what was 
intended to be depicted by it. This could be done either by a description immediately 
above or below it or on a side or numbering the photograph and have a corresponding 
description at another place. It is always better to have several photographs showing 
some or all of the following than just a single photograph. 
1. The place (premises) where the violation happened with some surroundings 
2. The place where the violations happened 
3. The violations themselves 
4. Consequences 
5. The receiving environments 
6. The other areas that could get affected 
7. Any other matters of importance 
The reason for the inclusion of photographs is to help get a clear idea of the incident and 
needs to be an aid to increasing and improving the observations that are described in 
writing, and not as a substitute to a written comment. 
If a photograph is produced by a witness as part of the evidence, it is best to be marked as 
a part of the evidence of the photographer. 
It is important to keep the negatives securely, either in the custody of the photographer or 
the authority, in case the authenticity of the photographs being challenged by the 
defendant of if there is a need to get additional copies of photographs. 
There is an increasing use of Digital Cameras in taking photographs. These photographs 
are taken by a camera and thereafter have to be loaded into a computer to make use of the 
photographs or have to be kept stored in the chip in which they are stored. It is not 
practical (in terms of costs) to keep all the chips and it is therefore necessary to load them 
into a computer, so that the chip could be used again and again. 
In instances where digital images are produced in court, they become part of evidence that 
fall under the provisions of computer evidence. The admissibility of computer evidence is 
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decided by the provisions in the Evidence (Special Provisions) Act, No. 14 of 1995. 
According to Section 5 of this Act, computer evidence is deemed to be admissible if it is, 
(a) in the form that is was produced, or in the form in which it is reproduced, 
is capable of being perceived by the senses. 
(b) that the computer producing the statement was operating properly and 
was not of such a nature as to affect the production of the statement or the 
accuracy of the information. 
(d) that the information supplied to the computer was accurate and the 
information is reproduced or derived from the information supplied. 
The evidence has to be produced in the form of an affidavit satisfying the criteria set about 
in Section 6 of the Act. 
The filing of this evidence in court and the procedure is set out in Section 7 of this Act. 
(a) A list of photographs with particulars sufficient to understand such 
evidence has to be filed at least 45 days before the trial and has to notify the 
opposing party. 
(b) The opposing party can, within 15 days from the receipt of the notice, apply 
to the party producing the evidence to be permitted access to and inspect, 
(i) the evidence 
(ii) the machine (camera) and computer used to produce the evidence 
(iii) the records and system used in the production of evidence 
(c) This request has to be complied with in a reasonable time within 15 days 
after receiving the request. 
9. Gathering Evidence 
The primary aim of a Regulatory Authority is to seek means to ensure that the regulatory 
measures within its purview are adhered to by the relevant parties with the a im of 
safeguarding the interests of the public. If parties transgress the regulatory measures, it is 
the duty of the authority to ensure that violators are compelled to adhere to the regulatory 
norms and conditions. This compelling could be either through directives or through 
litigation or by both. Therefore, it would be more efficient and effective to do all the 
investigations into alleged allegations of violations with the aim of collecting evidence in 
case there is a need to issue directives or to prosecute. Since all violations of the 
provisions of the N E A are crimes, they have to be proven beyond reasonable doubt. This 
makes it imperative to gather evidence from the initial stages with the view of conducting 
a successful prosecution to achieve the desired outcome. 
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There are three types of evidence that need to be gathered during investigations. 
i. Human Evidence 
These are the information provided by people and is limited by the limits of the 
five senses and the competency of the person. They could be, 
a) Principle Witnesses 
They are the people who have seen the offence being comrnitted, those who 
saw events immediately preceding, during the commitment or subsequent 
to the offence, those who have been affected or are directly involved in it in 
one way or the other. 
b) Observers 
These are people such as the members of public who have seen the 
commitment of the offence or arrived at the scene shortly after it has been 
committed. 
c) Experts 
These are people who have specialized skills and experience in a particular 
area of science and technology. They are entitled to provide an analysis 
and an opinion based on the facts. 
ii. Documentary Evidence 
These include, but not limited, to the following. 
a) Site visit reports/analytical reports 
b) Photographs 
c) Industrial Designs 
d) Sketches and diagrams 
e) Maps 
f) Applications 
g) Permits 
h) Correspondence 
i) Directives and notices 
3) Log books 
k) Rurming Charts 
Hi. Physical Evidence 
These include the following 
b) Samples 
c) Specimens 
d) Machinery 
e) Equipment 
It is important to properly and systematically document the various types of evidence 
collected from the start of the investigations. These have to include the following. 
(a) Records of all interviews with the names, addresses and contact details of 
interviewees 
(b) Records of photographs 
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Description and the localities from where the samples and materials have been 
collected and an inventory of all items 
A record of the chain of custody of all materials that have been sent for 
examination, analysis and identification 
A list of persons involved in investigations with their addresses, contact details 
and professional competences 
All experts whose opinions have been sought or could be sought if necessary 
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1. Decision to prosecute 
T h e bas ic pre -requis i te to be c o n s i d e r e d in m a k i n g the dec i s ion to p r o s e c u t e is that 
the ava i lab l e ev idence s h o u l d es tabl i sh a p r i m e facie c a s e a n d that a p r o s e c u t i o n 
thereof is r equ ired in the publ ic interest. There are s o m e env ironmenta l offences 
which a r e b a s e d u p o n strict liability. T h e s e a r e the offences w h e r e the existence of 
the ingred ients of the offence is p r i m a facie ev idence to conduc t a prosecut ion . In 
these offences, there is n o n e e d to e v a l u a t e ev idence . There a r e s o m e w h o s ta te 
that a l t h o u g h o n offence h a s b e e n commit t ed , in m a n y c a s e s invo lv ing strict 
liability the w r o n g s that h a v e been c a u s e d h a v e been trivial or insignif icant a n d 
that the offence is only of a technical nature . This is a d a n g e r o u s fal lacy a fa lse 
r e a s o n i n g that is a g a i n s t the v e r y n o r m s of a regu la tory reg, : me a n d publ ic interest. 
A permit , p e r m i s s i o n or author iza t ion is m a n d a t e d by l a w to m a i n t a i n l a w a n d 
order for the s a k e of publ ic interest a n d a n y v io lator is therefore act ing a g a i n s t 
these pr inciples that w e r e necessary for the wel l -be ing of the society. Hence , it is 
necessary to br ing all s u c h activit ies within the regu la tory f r a m e w o r k a n d a p e r s o n 
w h o del iberately refrains f r o m d o i n g s o h a s to b e c o m p e l l e d to conform to the 
laws . A n y dec i s ion to h a v e v a l u e - j u d g m e n t s on these instances will d i s c o u r a g e 
these w h o a b i d e by the l a w a n d e m b o l d e n the v io la tors , l e a d i n g to a c o m p l e t e 
b r e a k d o w n of the s y s t e m , which will b e detr imenta l to the society. It is therefore 
neces sary to take act ion a g a i n s t s u c h v io lat ions a s all p r o s e c u t i o n s u n d e r the N E A 
a r e for the s a k e of publ ic interest. 
In other mat ters , there s h o u l d be ev idence g a t h e r e d before a b o u t a s the 
prosecu t ion h a s to p r o v e their case , b e y o n d r e a s o n a b l e doubt . T h e officer w h o 
e v a l u a t e s the ev idence h a s the discret ion to d e c i d e whether , 
a) the ava i lab le ev idence is sufficient to es tab l i sh a p r i m e facie case , or 
b) there is a n e e d to gather m o r e ev idence 
If a n d w h e n a n e e d ar i se s to gather further ev idence it is the d u t y of the officer 
entrus ted wi th l i t igat ion to direct the technical staff a b o u t the t y p e s of specif ic 
ev idence that is n e e d e d . S u c h dec i s ions h a v e to b e c o n v e y e d to the technical staff 
p r o m p t l y in order to gather the addi t iona l ev idence w i thout de lay . 
A n y u n d u e de lay in a prosecu t ion is detr imenta l to the pub l i c interest a n d it is the 
p a r a m o u n t d u t y of all p r o s e c u t o r s to e n s u r e that act ions a r e taken a s s o o n a s 
poss ib le . 
A n y u n d u e de lay w o u l d c a u s e , 
a ) the n e e d to conduc t fresh tests , s u r v e y s a n d ana lys i s that w o u l d b e a w a s t e 
of re sources a n d l e a d to further de lays . 
b) d e m o r a l i z e officials w h o d o field w o r k a n d analys i s , 
c) e m b o l d e n the of fenders 
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d) w e a k e n the case wi th c h a n g e d condi t ions a n d c i rcumstances 
e) d e n i g r a t e the publ ic i m a g e of the C E A 
f) m a k e p e o p l e lose confidence in the inst itution a n d the ru le of l a w 
g ) c a u s e m o r e h a r m to the env ironment 
h) the breech m a y c a u s e other offences compl i ca t ing the prosecu t ion or m a k e 
it en large into other areas . 
2, Power to prosecute (who prosecutes) 
T h e C E A is a publ ic r egu la tory b o d y es tab l i shed u n d e r the N a t i o n a l 
Env ironmenta l Act ( N E A ) , a n d therefore, all the e m p l o y e e s a r e publ ic s ervant s . 
This is m a d e clear by Sect ion 27 of the N E A which s tates that "All m e m b e r s , 
officers a n d s e r v a n t s of the Author i ty shall be d e e m e d to be publ ic s e r v a n t s within 
the m e a n i n g of a n d for the p u r p o s e s of the Penal C o d e " . Therefore , a n y official 
a u t h o r i z e d b y the C E A for the t a s k s of t ak ing legal act ion on behalf of the C E A c a n 
file a p la int before a M a g i s t r a t e ' s Court . 
Proceed ings before a M a g i s t r a t e s C o u r t for a n env ironmenta l offence set out in the 
N E A can be c o m m e n c e d by filing a wri t ten report . A c c o r d i n g to Sect ion 136(1) of 
the C o d e of Cr imina l P r o c e d u r e Act, p r o c e e d i n g in a M a g i s t r a t e ' s C o u r t shall b e 
inst i tuted in the f ive w a y s p r o v i d e d in this sub-sect ion. In p r o c e e d i n g s that a r e 
inst i tuted u n d e r the N E A , p r o v i s i o n s of Sect ion 136( l ) (b) a p p l y . The s a i d s u b 
sect ion r e a d s a s fo l lows. 
"136(1) (b) on a wri t ten repor t to the l ike effect b e i n g m a k e to a M a g i s t r a t e of s u c h 
court by a n inquirer a p p o i n t e d u n d e r C h a p t e r XI or by a p e a c e officer or a publ ic 
s e r v a n t or a s e r v a n t of Munic ipa l Counci l or of a n U r b a n Counc i l or a T o w n 
Counci l" 
This p r o v i s i o n m a k e s it clear that it s h o u l d be , 
a ) a writ ten repor t 
b) s i g n e d by the officer 
Unl ike in p r o c e e d i n g s init iated u n d e r Sect ion 136( l ) (a) , there is n o n e e d to s i g n or 
counter - s ign the repor t by a n At torney-a t -Law. The repor t fi led before the court 
u n d e r Sect ion 136(1) (b) is u s u a l l y referred to a s a "B-Report" . 
A c c o r d i n g to Sect ion 26 (1) of the N E A , "the Author i ty m a y , b y o r d e r s , d e l e g a t e 
a n y of its p o w e r s , dut ies a n d funct ions u n d e r this Act to any G o v e r n m e n t 
D e p a r t m e n t , C o r p o r a t i o n , S ta tu tory B o a r d , Loca l Author i ty or a n y Publ ic Officer". 
A c c o r d i n g to Sect ion 26(2) of the N E A , w h e r e the Author i ty h a s d e l e g a t e d any 
p o w e r u n d e r sub-sec t ion (1) to a n y G o v e r n m e n t D e p a r t m e n t , C o r p o r a t i o n , 
S ta tutory B o a r d , Loca l Author i ty or a n y Public Officer, a n y s u c h officer of s u c h 
G o v e r n m e n t D e p a r t m e n t , C o r p o r a t i o n , S ta tutory B o a r d , Loca l Author i ty a s the 
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case of the powers which the Director-General would be able to exercise had he 
been exercising the powers himself. 
Therefore, it as w h e n such powers are delegated to others, they can, a m o n g other 
powers, exercise the powers to take necessary legal action related to the delegated 
powers. For example, any Local Authority that has been delegated to issue 
Environmental Protection Licences (EPL's) in respect of some prescribed activities 
can take legal action against these w h o operate a prescribed activity without an 
E P L or against any violation of conditions or pollution caused by such activities. 
There are instances where one or more parties affected by a problem m a y 
intervene in the proceedings. This is possible under the provisions of Section 260 
of the Code of Criminal Procedure Act which allows any aggrieved party to be 
represented in Court. This kind of intervention will assist and strengthen the case 
for the prosecution as they too can examine or cross-examine witnesses, bring in 
witnesses and m a k e submissions. 
3. Selecting the Appropriate Respondents-General Principles 
A n environmental offence arising out of an incident or activity m a y involve a wide 
range of people w h o have either participated or contributed to a course of 
activities. This m a y m e a n that a large number of people m a y be liable to be 
prosecuted for an environmental offence. It is not practical or appropriate to 
prosecute all the people w h o could be m a d e culpable for the offence. Hence, it is 
necessary to identify the people w h o should be the appropriate respondents. 
Although there are not rules of determine the appropriate respondents, there are 
several general principles, the consideration of which will m a k e this identification 
easier and more meaningful. 
a) Identify w h o is primarily responsible for the offence. The offence m a y be an 
act or an omission and w h o is mainly responsible for the cause of the act or 
w h o is responsible to have prevented the omission or w h o should have taken 
appropriate action promptly and effectively and efficiently to prevent the 
ha r m that arose from the omission. In other words this means the 
identification of the role of the person in relation to the offence. The 
following will help identifying the primarily responsible. 
a) w h o owns the facility 
b) w h o is in charge 
c) whether there w a s willful disregard to law by owners or by a person w h o 
has taken it o n an agreement or the management. 
d) W a s there any willful negligence by management or persons 
e) W a s it due to the procrastination of management after it has been brought 
to their notice. 
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f ) W a s necessary act ion no t t a k e n because of expendi ture . 
g) W h e t h e r the e m p l o y e e w a s a w a r e of the i l legal act ion or omission 
h ) W h e t h e r the e m p l o y e e has t a k e n necessary steps to contro l 
i) W h e t h e r the e m p l o y e e has t a k e n reasonable steps to b r i n g the a t tent ion of 
e m p l o y e r or other re levant people about the state of officers. 
b) W h o is responsible / able to car ryout a n order m a d e b y court , this depends 
o n the persons abi l i ty a n d control over the activit ies. 
These factors he lp f i n d ou t w h o h a v e the decision m a k i n g p o w e r s or 
au thor i ty o n the activities that causes the offence. 
I n prosecutions, the offenders w i l l be e i ther ident i f i ed b y their names ( in 
re la t ion to these posi t ion or status or d e t e r m i n e d b y the p reced ing cr i ter ia) 
or i t m a y be a corporate ent i ty l ike a c o m p a n y w h i c h is d e e m e d as a 
corporate person, or a publ ic author i ty . 
4. Corporate responsibility 
W h e n e v e r a n offence is c o m m i t t e d by employees of a corporate ent i ty , 
proceedings w i l l usua l ly be t a k e n against the ent i ty . T h e o n l y except ion w o u l d be 
instances w h e r e the offence w a s the result of a n act ion t a k e n b y a n e m p l o y e e or 
agent o n their o w n , outside the scope of their dut ies a n d responsibi l i t ies. Th is is 
borne ou t of the pr inc ip le that a n e m p l o y e r is v icar iously responsible for the 
actions of employees , officers or agents w h o w o r k o n behal f of employees i n their 
scope of w o r k . W h e n a c o m p a n y is b e i n g m a d e a respondent , a l l the Directors are 
jo in t ly a n d i n d i v i d u a l l y h e l d responsible for the act ion. T h e r e is n o necessity 
therefore to m a k e b o t h the C o m p a n y a n d Directors as respondents i n the act ion 
against the c o m p a n y . T h e u n d e r l y i n g pr inc ip le is tha t a l t h o u g h companies are 
legal entit ies, i t is the Directors w h o represent the d i rec t ing m i n d a n d w i l l thereby 
responsible for cont ro l l ing its activit ies. 
5. Liability of Public Authorities 
T h e issue of the C E A prosecut ing other Publ ic Author i t i es is a u n i q u e m e t h o d of 
t a k i n g t h e m w o r k for the publ ic interest as the publ ic has a n interest i n 
g o v e r n m e n t i n bodies a b i d i n g b y the N E A . T h e r e are t w o provis ions w h e r e the 
N E A specifically state that the C E A has author i ty to issue notices or direct ives o n 
Publ ic Author i t ies a n d to take legal act ion if there is non-compl iance . 
a) Section 12 - Di rect ives to be issued o n local author i t ies ( M u n i c i p a l 
Counci ls , U r b a n Counci ls a n d Pradeshiya Sabhas) 
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b) Section 23S - Not ice to be issued to r e m o v e l i t ter to local authori t ies 
c) Section 23 A A - A l l people a n d bodies, inc lud ing G o v e r n m e n t D e p a r t m e n t s , 
Corporat ions , Statutory Boards a n d Local Author i t ies shou ld 
get permiss ion for the i m p l e m e n t a t i o n of prescr ibed projects 
6. Liability of People 
I f the o f fend ing ent i ty is o w n e d personal ly by one or m o r e people , the person / 
persons w h o are the owners are the most appropr ia te persons to be n a m e d as 
Respondents because they h a v e the author i ty to decide a n d inf luence the course of 
act ion of the ent i ty a n d w e are responsible for the m a n a g e m e n t a n d the t a k i n g or 
re f ra in ing f r o m actions that has l ed to the c o m m i t m e n t of a n offence. 
T h e r e m a y be instances w h e r e a person i n charge of the responsible ent i ty (eg. 
M a n a g e r , off icer- in-charge) w o u l d be the most visible person d u r i n g invest igat ions 
a n d hence looks m o r e l ike ly as the appropr ia te respondents. H o w e v e r , i t is 
necessary to de te rmine w h e t h e r the person is on ly responsible for the operat ions 
of the ent i ty a n d w h e t h e r he is u n d e r the inf luence of someone or m o r e above the 
person or w h e t h e r he is p r i m a r i l y responsible for decisions other t h a n operat ions. 
I t is therefore necessary to see 
a) the senior i ty of the e m p l o y e e or the actual posi t ion of the person 
b) the scope of the dut ies entrusted to the person 
c) w h e t h e r the a c t i o n / w a s w i t h i n the p u r v i e w of the e m p l o y m e n t or w h e t h e r 
i t is a n act t a k e n outside the scope. 
7. Summons 
W h e n act ion is inst i tuted against a person or c o m p a n y the cour t issues s u m m o n s 
for the respondents to appear i n cour t d u r i n g a specif ied t i m e a n d date. S u m m o n s 
are w r i t t e n orders issued b y courts to order people ( s u m m o n t h e m ) to appear 
before courts, ei ther or respondents, other part ies or as witnesses. T h e serv ing of 
s u m m o n s is usua l ly carr ied ou t b y fiscal or b y a fiscal's officer. T h e serv ing of 
s u m m o n s has been deal t w i t h u n d e r the provisions of Section 45 of the C o d e of 
C r i m i n a l Procedure Act , a n d spells ou t other procedure i n a d d i t i o n to the usual 
manner . 
a) w h e r e the circumstances requires it , the court can direct i t to be served b y a 
G r a m a N i l a d a r i (Section 45 ( l ) ( b ) ) 
b ) w h e r e the circumstances requ i re i t , the court can direct the s u m m o n s to be 
served b y Registered Post (Section 45 ( l ) ( b ) ) 
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c) I n the case of a C o m p a n y or C o r p o r a t i o n or Incorpora ted Associat ion of 
persons, the s u m m o n s m a y be served o n the M a n a g i n g Director , Secretary 
or other l i ke officer or the person i n charge of the pr inc ip le place of business 
of such c o m p a n y , corpora t ion or association (Sect ion 45 (3 ) ) . 
d ) I n the case of a n un incorpora ted association of persons, the s u m m o n s m a y 
be served o n it b y de l ive r ing i t to the President, Secretary or other l ike 
officer of the association (Section 45 (4) ) . 
e) W h e r e s u m m o n s cannot be served o n a c o m p a n y , corpora t ion , or 
association of persons w h e t h e r incorporated or not , s u m m o n s m a y be 
served b y , accord ing to Section 45 (5) . 
i. d e l i v e r i n g i t b y registered post at the registered office, 
i i . d e l i v e r i n g i t b y registered post at the pr inc ip le place of business of 
such c o m p a n y , corpora t ion or association. 
f ) W h e n the person to be s u m m o n e d cannot be f o u n d e v e n after the exercise 
of d u e di l igence, the s u m m o n s m a y be served b y l e a v i n g one of the 
dupl icates w i t h , 
i. some a d u l t m e m b e r of the f a m i l y , or 
i i . w i t h the servant res id ing w i t h the person (Section 46) 
g) I f the s u m m o n s cannot be served i n the m a n n e r s p r o v i d e d i n Section 45 a n d 
46 , the serv ing officer shall aff ix one of the suppl icated of the s u m m o n s to 
some conspicuous post of the house or househo ld (homestead) i n w h i c h the 
person o rd inar i l y resides. 
8. Charges 
A cr imina l prosecut ion for a n e n v i r o n m e n t a l offence is a c o m p l a i n t b r o u g h t before 
a Magist rate 's C o u r t that the provis ions of the N E A h a v e been v io la ted b y the 
person n a m e d i n the compla in t . I t is a n a l legat ion that the person is gu i l t y of a 
mat te r declared as a n offence u n d e r the N E A b y a n act or omission. A charge is a 
statement w h i c h states w h a t is the case that needs to be p r o v e d a n d for the 
prosecut ion a gu ide l ine that shows the mat te r tha t needs to be p r o v e n b e y o n d 
reasonable d o u b t a n d for the respondent , the facts f r o m w h i c h the person has to 
d e f e n d himself . H e n c e , a charge is the f o u n d a t i o n of the case tha t is b r o u g h t 
before a court , a n d lays d o w n the boundar ies of the case. 
T h e general pr inciples b e h i n d the f r a m i n g of charges are p r o v i d e d i n C h a p t e r X V I 
(Sections 164 to 181) of the C o d e of C r i m i n a l Procedure A c t a n d can be p r o v i d e d as 
a set of pr inciples as stated be low. 
1 . E v e r y charge shal l state the offence w i t h w h i c h the accused is charged 
a) if the offence is g i v e n a n y specific n a m e , the offence m a y be descr ibed i n 
the charge b y that n a m e 
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b) i f there is n o specific n a m e for the offence is g iven , so m u c h of the 
de f in i t ion of the offence m u s t be stated to g ive the accused notice of the 
mat te r w i t h w h i c h he is charged. 
2. E v e r y charge shall state the l a w a n d the Section of the l a w u n d e r w h i c h the 
offence is punishable , i f the charge is based o n a n i r i f r ingement of 
regulat ions, the n a m e of the regu la t ion a n d the n u m b e r of the regu la t ion , 
together w i t h the date of publ ica t ion a n d the n u m b e r s of the gazette i n 
w h i c h is w a s pub l i shed h a v e to be stated. 
3. T h e charge shal l conta in part iculars as to the date t i m e a n d place of the 
a l leged offence a n d as to the things i n respect of w h i c h i t w a s c o m m i t t e d 
a n d the place i n w h i c h it w a s c o m m i t t e d . 
4. These shal l be a separate charge for every dist inct offence of w h i c h a n y 
person is charged 
5. A n accused m a y be charged for a l l offences so connected together as to be 
parts of the same transaction. 
6. A charge m a y be a l l o w e d or one charge subst i tuted for another a t a n y t i m e 
before the j u d g m e n t 
I n d ra f t ing charges, a s imple yet effective practice is to , 
a) ascertain the facts 
b) m a r k ou t the ingredients of the offence 
c) c lar i fy w h e t h e r exist ing ev idence suppor t the charge 
d ) refer to the legal provis ions w h e n d r a f t i n g the charge 
e) k e e p to the w o r d s of the sections a n d regulat ions as far as possible 
f ) be clear a n d s imple i n us ing w o r d s a n d phrases. 
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PartD 
Evidence 
1. General 
T h e t e a m evidence means any mat ter of fact, effect or tendency of w h i c h is to 
p roduce i n the m i n d a persuasion of the existence of same other mat te r of fact. 
N o t a l l types of ev idence can be p r o v i d e d before courts of l a w , a n d the types of 
ev idence that can be m a d e before courts w e k n o w n as "Judicial Ev idence" . T h e 
t e a m Judicial Ev idence has been de f ined as mat ters of facts received b y courts of 
justice i n p roof or d isproof of facts, the existence of w h i c h comes i n quest ion before 
the courts. 
T h e t e r m proof means the convict ion generated i n the m i n d b y ev idence a n d other 
mat ters p laced before a court of justice. Ev idence is the pr inc ip le m e d i u m of proof , 
w h i c h i n other w o r d s means chat p roof is the result of ev idence. A c c o r d i n g to 
Section 3 of the Ev idence O r d i n a n c e , ev idence means a n d inc lude b o t h ora l 
ev idence a n d d o c u m e n t a r y evidence. 
O r a l ev idence means the ora l test imony g i v e n b y competen t witnesses i n the 
course of a t r ia l . I t is g i v e n o n a n oa th or a f f i rmat ion . D o c u m e n t a r y ev idence is 
the facts expressed or described i n a document . Real or m a t e r i a l ev idence consist 
of the p r o d u c t i o n of objects a n d exhibits that d o n o t fa l l w i t h i n the de f in i t ion of 
d o c u m e n t i n Section 3 of the Ev idence O r d i n a n c e b u t w e r e p r o d u c e d for the 
inspect ion of cour t to p r o v e the existence or non-existence of a fact i n issue. 
M a t e r i a l ev idence needs to be in t roduced a n d exp la ined d u r i n g the course of ora l 
evidence. 
Ev idence is also g r o u p e d as D i rec t Ev idence a n d C i r c u m s t a n t i a l Ev idence. D i rec t 
Ev idence means the test imony of a person w h o cla ims to h a v e perce ived the facts 
w i t h his o w n senses. I t can inc lude the p r o d u c t i o n of documents a n d mater ia l . 
C i rcumstant ia l Ev idence is a n y fact f r o m w h i c h the fact i n d ispute m a y be in fer red . 
I t means evidence as to the existence of a l l col lateral facts a n d the circumstances 
f r o m w h i c h the commiss ion of a n offence by a n accused c a n reasonably be in fer red 
at a t r ia l . C i r a i m s t a n t i a l Ev idence serves to f i l l a v o i d of D i rec t Ev idence to p r o v e 
the facts i n a n issue a n d also to substantiate a n d corroborate direct evidence. 
A fact is said to be p r o v e n w h e n after consider ing the mat ters before i t , the court 
ei ther bel ieves i t to exist or considers the existence of the fact so probable that a 
p r u d e n t person shal l , u n d e r the circumstances of the par t icu lar case to act u p o n 
that i t exists. A fact is said to be d isproved w h e n after consider ing the mat ters 
before i t , a court e i ther bel ieves that i t does no t exist or considers its non-existence 
so probable that a p r u d e n t person m i g h t , u n d e r the circumstances to act u p o n the 
premise that i t does no t exist. A fact is said to be not p r o v e d w h e n i t is nei ther 
-24-
p r o v e d nor d i s p r o v e d (Section 3 of the Evidence O r d i n a n c e describes al l these 
three) . T h e cour t appl ies the test of the p r u d e n t m a n i n dec id ing the quest ion of 
w h e t h e r a fact is p r o v e d , n o t p r o v e d or d isproved . T h e test of the p r u d e n t m a n i n 
c r imina l mat ters is that proof m u s t be b e y o n d reasonable doubt . I n c r im ina l cases, 
the facts i n issue w o u l d be the ingredients of the office a n d the facts re la t ing to it 
set ou t i n the charge. A c c o r d i n g to Section 5 of the Ev idence O r d i n a n c e , ev idence 
m a y be g i v e n of the existence or non-existence of every fact i n issue a n d of other 
facts w h i c h are declared to be re levant a n d of n o others. 
2. Expert Evidence 
A person special ly sk i l led i n or versed i n a technical or scientific subject or a n art is 
a n expert , w h o is able to p r o v i d e k n o w l e d g e of this specific b ranch of science or 
art. This is i m p o r t a n t i n e n v i r o n m e n t a l prosecutions w h i c h involves areas of 
sciences a n d technologies. T h e prosecut ion w i l l re ly o n exper t ev idence as w e l l as 
the respondents. H e n c e , i t is he lp fu l to k n o w w h o m s h o u l d be cal led i n as a n 
exper t wi tness a n d to take necessary evidence to p r o v e the case as w e l l as to rebut 
the experts cal led i n b y the respondents a n d to i m p e a c h t h e m , if a n d w h e n such 
courses of act ion w e r e necessary. 
A c c o r d i n g to Section 45 of the Evidence Ord inance , exper t ev idence is p e r m i t t e d i n 
the f o l l o w i n g 
1 . Fore ign L a w 
2. Science a n d A r t 
3. Ident i f icat ion of h a n d w r i t i n g or the genuineness 
4. I den t i ty a n d genuineness of f inger impressions, p a l m impress ion or foot 
impressions 
I n e n v i r o n m e n t a l l i t igat ion, experts w i l l be n e e d e d i n facts that fa l l u n d e r the 
category of sciences. I n genera l , a court w o u l d n o t p e r m i t a wi tness to g ive a n 
o p i n i o n b u t a n d exper t is a p r iv i l eged witness as the opin ions of experts can be 
sought b y a court . I n such cases, the court can insist o n a n o p i n i o n of experts a n d 
not p e r m i t the opin ions expressed b y non-experts . 
I n prosecut ion a n expert wi tness has to be one ski l led i n the subject of science. T h e 
phase science or art can inc lude a n y branch of l earn ing w h i c h requires a course of 
prev ious habi t of s tudy i n order to obta in competent k n o w l e d g e of its na ture a n d 
the courts h a v e a l w a y s c o n s u m e d the t e a m l ibera l ly a n d w i d e l y . H o w e v e r , the 
designat ion of a person does no t automat ica l ly renders the person a n exper t before 
a court . I n P i n h a m y 57 N e w L a w R e p o r t s a 169 the reference to m e d i c a l wi tness 
as "Judicial M e d i c a l Of f icer" C o l o m b o , has been h e l d to be insuff icient for the 
purpose of m a k i n g his ev idence re levant u n d e r Section 45 of the Ev idence 
O r d i n a n c e i n regards to mat ters other t h a n those w h i c h p r o p e r l y falls w i t h i n the 
funct ions of a m e d i c a l pract i t ioner. i
 a, 
009972 O C T : 
- 2 5 -
H e n c e , regardless of the t i t le a n d designat ion h e l d b y a n expert , i t is essential to 
p r o v e before a cour t that the person is a n exper t i n that par t icular b ranch of 
science. Th is is e laborated i n Char les Perera M o t h a 65 N e w L a w Repor ts 294, 
w h i c h state that" the quest ion w h e t h e r a person is specially ski l led or no t is a 
quest ion of fact, a n d the o p i n i o n of the expert is also a quest ion of fact". 
3. C a l l i n g e x p e r t w i t n e s s e s 
A prosecutor w h o calls for exper t witnesses has to consider the f o l l o w i n g 
pre l iminar ies w h e n dec id ing w h e t h e r the person n a m e d is a person w h o qual i f ies 
as a n expert . 
1 . T h e persons educat ion , t ra in ing a n d experience i n the same f ie ld 
2. W h e t h e r the person has prev ious experience i n s imi lar t y p e of mat ters 
3. W h e t h e r the person has m a d e avai lable of any recent deve lopments i n the 
re levant f i e ld 
4. T h e prev ious professional conduct 
5. W h e t h e r the person has been impeached i n court d u r i n g prev ious 
occasions. 
I t is necessary for the prosecutor to decide the most appropr ia te stage d u r i n g a 
prosecut ion to call a n expert witness. There is n o ru le a n d i t depends o n the 
discret ion of the prosecutor, w h o has to decide the stage w h e n a necessity arises to 
i n f o r m court o n a mat te r that is mater ia l to the decision w h i c h on ly a n exper t can 
prov ide . A n o p i n i o n of a n expert cou ld either s t rengthen or chal lenge the v a l u e of 
other evidence. Section 46 of the Evidence O r d i n a n c e state that "facts not 
otherwise re levant are re levant if they suppor t or are inconsistent w i t h the o p i n i o n 
of experts, w h e n such opin ions are re levant" . 
4 . L e a d i n g e x p e r t e v i d e n c e 
T h e f o l l o w i n g is a g u i d e to prosecutors w h e n they h a v e to l ead evidence of a n 
expert . 
1 . Establish credentials of the expert 
T h e par ty w h o calls a n expert wi tness has to satisfy court that the person is 
a n exper t i n that par t icular b ranch of science, or that the person is "special ly 
sk i l led" w i t h i n the m e a n i n g of Section 45 o f the Ev idence O r d i n a n c e . I n 
Char les Perera vs M o t h a 65 N e w L a w Repor ts 294, i t w a s stated that 
w h e t h e r a person is special ly ski l led w i t h i n the m e a n i n g of Section 45 is a 
quest ion of fact to be dec ided by court a n d if the court is no t satisfied that 
the wi tness possesses special ski l l i n the re levant area, his o p i n i o n should be 
exc luded. I n B a n d a p p u h a m y v E k a n a y a k e 6 1 L a w R e p o r t s 187 , i t w a s 
stated that a fa i lure to p r o v e the competency of a person a p a r t y calls in to 
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the wi tness box a s a n expert a s er ious a n d real r isk is b e i n g r u n of the 
ev idence of s u c h a p e r s o n b e i n g r u l e d out a s irrelevant". It is the tra in ing 
k n o w l e d g e a n d exper ience of the p e r s o n that m a k e s h i m to be spec ia l ly 
ski l led a n d therefore it is not abso lute ly essent ial for the p e r s o n to h a v e a 
specia l pro fes s iona l training. In So l i c i tor G e n e r a l V i c t o r i a F e r n a n d o , 67 
N e w L a w R e p o r t s 159, a n Exc i se Inspector wi th m o r e than 10 y e a r s of 
exper ience in detect ing excise offences w a s d e e m e d to be c o m p e t e n t to g i v e 
a n op in ion of f ermented t o d d y . 
A helpful g u i d e l i n e c a n be m a d e out f r o m the dec i s ion of So l i c i tor G e n e r a l 
v s P o d i s a r a , 67 N e w L a w R e p o r t s 502 In this, it w a s s ta ted that the exper t 
w i tness s h o u l d h a v e b e e n q u e s t i o n e d in r e g a r d to, 
a ) exper ience 
b) the spec ia l skill c l a i m e d to h a v e been a c q u i r e d 
c) n u m b e r of ins tances w h e r e he h a d g i v e n op in ion a s a n expert , in cour t 
or e l s ewhere 
d ) the n u m b e r of c a s e s in which he h a d testif ied 
e) the p e r i o d d u r i n g which he h a d testified 
f) ins tances w h e r e his op in ion h a s not b e e n accepted . 
2. The e x p e r t s h o u l d be q u e s t i o n e d on the facts a n d then taken to s tate the 
opinion. T h a t is , the exper t s h o u l d be ab le to e x p l a i n the b a s i s of the 
op in ion a n d not a n op in ion only by itself is not sufficient. 
In So l i c i tor G e n e r a l v s P o d i s a r a , 67 N e w L a w R e p o r t s 502, the cour t h a s 
he ld that the exper t m u s t be g i v e n the g r o u n d s or r e a s o n s o n which his 
op in ion is b a s e d . 
The logical s e q u e n c e in t a k i n g ev idence f r o m a n e x p e r t w o u l d be to, 
a) get the facts of the s i tuat ion 
b) get the criteria, s t a n d a r d s , n o r m s a n d condi t ions a s re levant 
c o m p a r i s o n s 
c) m a k e c o m p u t a t i o n s a n d ana lys i s of facts a s re levant . 
d ) a n y s u p p o r t i n g mater ia l that cou ld be re levant to the o p i n i o n 
e) the o p i n i o n of the exper t b a s e d on the a n a l y s i s of m a t e r i a l s p l a c e d before 
court . 
f) If a l ternat ive op in ions c o u l d be f o r m e d w h y this part i cu lar op in ion w a s 
a r r i v e d at a n d others e x c l u d e d 
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3. T h e o p i n i o n expressed b y a n expert shou ld be conf ined to mat ters of w h i c h 
he is competent or specially ski l led. 
I n K i n g v K u l a r a t n e 71 N e w L a w Repor ts 327, i t is stated that exper t 
witnesses such as doctors a n d analysis preface their ev idence w i t h a list of 
qual i f icat ions a n d experience a n d therefore there is a danger that a n y t h i n g 
said by t h e m w o u l d be as based o n exper t k n o w l e d g e . I f a n o p i n i o n is 
expressed is outside the special ized k n o w l e d g e , such o p i n i o n has to be 
categorical ly d isregarded. 
4. T h e prosecutor shou ld base the o p i n i o n of experts to reinforce his case or 
rebut the a rguments of the respondents a n d shou ld be s u p p o r t e d b y other 
evidence. 
A n except ion for this is the case of f ingerpr ints , p a l m pr ints a n d footpr ints. 
A convict ion can be based o n f ingerpr in t ev idence alone. H o w e v e r , i n al l 
other sciences, the o p i n i o n of a n expert m a y no t be sufficient b y itself 
w i t h o u t same other evidence, w h i c h can be ei ther direct or c i rcumstant ia l or 
both . This other evidence is to s h o w that the conclusion of the expert is 
correct. Th is has been stated i n L i l y Perera v C h a n d a n i Perera 1990 S r i 
L a n k a L a w Repor ts (i) p 246 a n d S m a r a k o o n v P u b l i c T r u s t e e 65 N e w L a w 
Repor ts p.100 I n Q u e e n vs W i j e h a m y 62 N e w L a w Repor ts 435 , i t is stated 
that expert ev idence is a gu ide to court , w h i c h m u s t come to its o w n 
conclusions. 
5. C r o s s - e x a m i n i n g e x p e r t w i t n e s s 
A n expert wi tness can be cross-examined a n d i m p e a c h e d l ike a n y other witnesses 
a n d the provisions of Sections 146 to 153 a n d Section 155 of Ev idence O r d i n a n c e 
shall a p p l y to their cross examinat ions. T h e prosecut ion has to get a l l the re levant 
facts that f o r m opinions a n d stick to the expertise of the wi tness as prev ious ly 
m e n t i o n e d i n order to m a k e the expert evidence f r o m be ing d iscredi ted d u r i n g 
cross-exarnination. T h e prosecut ion w i l l be entrusted w i t h the cross-examinat ion 
of a n expert b r o u g h t to court as a wi tness b y the respondent par ty . T h e cross-
e x a m i n a t i o n of a n expert cou ld be based o n the f o l l o w i n g lines. 
a) A t t a c k i n g the credibi l i ty of the expert . T h a t is to p r o v e that the person is not 
rea l ly ski l led i n the sciences that w a s c l a i m e d d u r i n g the e x a m i n a t i o n i n chief. 
Th is cou ld p r o v e that the person is fa l l ing in to those, 
i.) no t ski l led i n the part icular areas of science about w h i c h he has g i v e n a n 
o p i n i o n 
ii.) his expert ise is conf ined to a n a r r o w branch of the par t icular science a n d 
that par t of the o p i n i o n is based o n facts b e y o n d his expert ise 
ii i .) that the person is no t a n expert at al l 
iv . ) A bias t o w a r d s the pa r ty t h r o u g h prev ious conduct 
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b) At tack ing the opinion. This is to p r o v e that the op in ion is not v a l i d or that 
g i v e n the facts , there cou ld be al ternate op in ions w h i c h c a n n o t b e e x c l u d e d or 
which are m o r e p r o b a b l e . 
i.) The op in ion w a s f o r m e d wi thout access to bas i c in format ion 
ii.) The op in ion w a s f o r m e d b a s e d on inaccurate or fa l se informat ion. 
iii.) In a calculat ion, s h o w i n g errors in the m e t h o d o l o g y 
iv.) S h o w i n g al ternate m e t h o d s of ca lculat ion w h i c h h a v e not b e e n r e s o r t e d to 
by the expert . 
v.) S h o w i n g that the b a s i s of the op in ion is on a s s u m p t i o n s of q u e s t i o n a b l e 
va l id i ty 
vi .) S h o w i n g that the op in ion is b a s e d on certa in facts only a n d that other 
re levant facts h a v e b e e n i g n o r e d or d i s r e g a r d e d . 
c) Ut i l i s ing the exper t s for prosecut ion . Th i s is a m e t h o d that c o u l d be u s e d to 
enhance a n d b o o s t the credibil i ty of the exper t s b r o u g h t in by the prosecu t ion 
or to enhance other re levant facts that favorers the prosecut ion . Th i s c a n be 
d o n e in s i tuat ions w h e r e , 
i.) The exper t h a s not been a s k e d re levant q u e s t i o n s 
ii.) W h e n the prosecu t ion h a s other facts that c o u l d b e p a s s e d to the expert 
a n d thereby to a s k whether there cou ld b e other op in ions , 
iii.) U s i n g the p e r s o n s expert i se to en large on certain a r e a s that favorer the 
prosecut ion . 
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PartE 
Court Orders 
1, Fines 
Fines are i m p o s e d for the offences u n d e r the fo l lowing Sect ions of the N E A . 
1) Sect ion 2 3 A - A p e r s o n w h o carries on a prescr ibed activity prescr ibed u n d e r 
Sect ion 23A(i) w i thout 
a) Obta in ing necessary licences f r o m the C E A 
b) In v io lat ion of s t a n d a r d s a n d criteria la id d o w n in s u c h l icences 
2 ) Sect ion 2 3 H - Pol lut ion of in land w a t e r w a y s 
3) Sect ion 2 3 K - Pol lut ion of a t m o s p h e r e 
4 ) Sect ion 2 3 L - fa i lure to fit a n d m a i n t a i n p r e s c r i b e d control d e v i c e s 
5) Sect ion 2 3 N - Pol lut ion of soil 
6) Sect ion 23Q - d i s c h a r g e of certain no ises wi thout l icenses 
7) Sect ion 23R - excess ive no i se emis s ion 
8) Sect ion 23U - fa i lure to c o m p l y with a notice to r e m o v e litter 
9) Sec t ion 23V - d i s c h a r g i n g of oil to in land w a t e r s 
10) Sect ion 23W- fai lure to c o m p l y wi th or contraven ing any regu la t ion 
11) Sect ion 12 - Loca l authori t ies w h o fails to c o m p l y wi th direct ions g i v e n by 
C E A 
2. Improvement Orders 
A n i m p r o v e m e n t order is m e a n t to compe l a par ty to i m p r o v e the s tate a n d the 
qual i ty of the env ironment to a s near a s poss ib le a s it w a s before the d a m a g i n g 
activit ies of the re spons ib le p a r t y h a s h a p p e n d . I m p r o v e m e n t o r d e r s can b e i s s u e d 
in t w o w a y s . 
a) I m p r o v e m e n t o r d e r s i s s u e d by C E A 
T h e s e a r e in the n a t u r e of direct ives a n d not ices that specify the act ion that 
n e e d s to be taken to i m p r o v e the env ironment 
i) Sect ion 12 - the C E A h a s the p o w e r to i s s u e a d irect ive to a n y local 
authori ty (Munic ipa l Counci l , U r b a n Counc i l or P r a d e s h i y a S a b h a ) to 
take neces sary m e a s u r e s to s a f e g u a r d a n d protect the env ironment 
within the local authori ty l imits 
ii) Sect ion 23S - Not ices to r e m o v e litter f r o m pr iva te or publ ic p laces w h e n 
it is l ikely to b e c o m e detr imenta l to health, safety or we l fare of the 
publ ic , h a z a r d o u s to the env ironment or of fens ive to the s enses of 
h u m a n b e i n g s 
iii) Sect ion 24B - Direct ives to prevent d a m a g e a n d de tr iment to the 
env ironment a n d to take m e a s u r e s to prevent or a b a t e such d a m a g e s 
- 3 0 -
b) I m p r o v e m e n t o r d e r s m a d e by courts . There a r e severa l p r o v i s i o n s in the N E A 
that specifically e m p o w e r s the courts to i s s u e i m p r o v e m e n t o r d e r s 
i) Sect ion 2 3 H - u n d e r Section 2 3 H (3) (b), the court c a n de termine 
correct ive m e a s u r e s necessary to prevent d a m a g e to in land, coas ta l a n d 
off-share w a t e r s a n d to specify a t ime l imit for s u c h act ions to be carr ied 
out. 
ii) Sect ion 2 3 K - U n d e r Sect ion 23K(3)(b) , the courts can order a p a r t y to 
take correct ive act ions to prevent po l lut ion of a t m o s p h e r e a n d speci fy a 
t ime l imit to carry out s u c h actions. 
3. Restoration Orders 
T h e s e o r d e r s can be b r o a d l y d i v i d e d to t w o types 
a ) Res tore the env i ronment back to the state in which it w a s before the activity or 
to restore it a s near to its p r e v i o u s states 
b) Prevent a n activity which c o u l d h a r m the e n v i r o n m e n t 
There is a percept ion that the N E A h a s no p r o v i s i o n s to i s s u e res torat ion 
orders . H o w e v e r , it is s een that s u c h o r d e r s a r e p o s s i b l e wi th in the context of 
s o m e of the p r o v i s i o n s 
i.) The correct ive act ions d e t e r m i n e d by the courts u n d e r the p r o v i s i o n s of 
Sect ions 2 3 H a n d 23 K c o u l d either be i m p r o v e m e n t o r d e r s or c o u l d wel l 
be res torat ion o r d e r s d e p e n d i n g on the c i rcumstances 
ii.) U n d e r Sect ion 23S, the C E A c a n i s s u e a notice to r e m o v e litter a n d w h e n 
necessary to take s u c h act ion in relat ion to litter a s speci f ied in the notice 
iii.) U n d e r Sect ion 24B, the C E A c a n i s s u e d irect ives not only to p e r s o n s 
e n g a g e d in activit ies or a b o u t to e n g a g e in activit ies which is c a u s i n g or is 
l ikely to c a u s e h a r m to the env ironment a n d the m e a s u r e s n e c e s s a r y to 
prevent or aba te s u c h d a m a g e or detriment . 
4. Closure Orders 
It is s een that n o n of the p r o v i s i o n s in the N E A e m p o w e r the courts to i s s u e a 
p e r m a n e n t c losure order to any po l lu te a n d are only t e m p o r a r y c lo sures 
i.) Sect ion 23A(4) s tates that a p e r s o n f o u n d gui l ty of c a r r y i n g out a 
prescr ibed activity wi thout get t ing a licence or in contravent ion of the 
condi t ions of s u c h a licence carr ies on the activity e v e n after be ing 
convicted, the Director Genera l of the C E A or a n a u t h o r i z e d officer c a n 
m a k e a n appl i ca t ion to courts to c lose the v e n t u r e until the p e r s o n 
obta ins the licence. 
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ii.) U n d e r Sect ion 23H(4) , a p e r s o n convic ted for po l lu t ing water cont inues 
to carry it ou t for a p e r i o d of m o r e than six w e e k s f r o m the d a t a of 
convict ion, the Director Genera l or a u t h o r i z e d officers can m a k e a n 
appl i ca t ion to court to order the c lo sure of s u c h factory, t r a d e or the 
activity in the p r e m i s e s until a d e q u a t e correct ive m e a s u r e s a r e taken. 
iii.) U n d e r Sect ion 23K(4) , a p e r s o n convic ted for the po l lu t ion of 
a t m o s p h e r e cont inues to d o s o for a p e r i o d of m o r e than six w e e k s f r o m 
the d a t e of convict ion, the Director Genera l or a u t h o r i z e d officers c a n 
m a k e a n app l i ca t ion to court to order the c lo sure of s u c h factory , t r a d e 
or b u s i n e s s until s u c h p e r s o n takes a d e q u a t e correct ive m e a s u r e s . 
5. C o n t e m p t o f C o u r t 
A n act of d i s o b e d i e n c e to a n order m a d e by a cour t by a p a r t y w h o is b o u n d b y the 
order is d e e m e d to h a v e c o m m i t t e d the offence of c o n t e m p t of court. T h e offence 
of c o n t e m p t of court is a cr iminal offence a n d n e e d s to be p r o v e n b e y o n d 
r e a s o n a b l e doubt . The necess i ty a n d the rat ional b e h i n d court s t a k i n g act ion 
a g a i n s t c o n t e m p t of court is f o u n d in the dec i s ion of C r o o s a n d a n o t h e r v D a b r e r a , 
1991 / S r i L a n k a L a w R e p o r t s 205 a n d is a s fo l lows "Act ion t a k e n wi th r e g a r d s to 
acts of c o n t e m p t is b a s e d o n the p r e m i s e s that a wel l r e g u l a t e d l a w s of a c iv i l ized 
c o m m u n i t y cannot b e s u s t a i n e d w i t h o u t sanct ions b e i n g i m p o s e d for s u c h 
conduct . It is i m p o r t a n t to m a i n t a i n the respec t a n d d ign i ty of the cour t a n d its 
officers, w h o s e ta sk it is to u p h o l d a n d enforce the l a w b e c a u s e w i t h o u t s u c h 
respect , publ i c faith in the a d m i n i s t r a t i o n of just ice w o u l d be u n d e r m i n e d a n d the 
l a w itself w o u l d fall into d i s r e p u t e " 
A p r o s e c u t o r is b o u n d to b r i n g the attention of court to a n y i s s u e of a c o n t e m p t of 
court that ar i ses f r o m a n order m a d e in a case w h e r e he h a s a p p e a r e d , together 
wi th neces sary ev idence . 
W h e n a n i s s u e of c o n t e m p t is before a court there a r e t w o c a u s e s of act ion 
avai lable . 
a) Spec ia l jur i sd ic t ion p r o v i d e d u n d e r Sect ion 55 of the J u d i c a t u r e Act to 
i m p o s e fines. 
b) Jur i sd ic t ion p r o v i d e d u n d e r Article 105 (3) of the Cons t i tu t ion of the 
Democra t i c Socia l i s t Republ i c of Sr i L a n k a to the C o u r t of A p p e a l to p u n i s h 
for c o n t e m p t of a n y other court . 
In c a s e s filed u n d e r the N E A , c o n t e m p t i s s u e s m a y ar i se f r o m the d i s o b e d i e n c e to 
o r d e r s m a d e u n d e r Sect ion 23A, 2 3 H , 23K, 23L, 2 3 N , 23Q, 23R, 23U, 23V, 24B. 
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